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September X. 2003 

V I A  COUKlEH 

Ms Marlene 11, Dortch. Secretary 
federal Communications Commi~sioii 
lhc Portak 
145 I 2"' Street. s w 
Washington. DC' 20.554 

RECEIVED 

SEP -. 8 2003 

wtwL COMMUN~CAI IONS COMMISSION 
OFFlCL OF IHE  : ;ECRf lAAY 

He: Hispanic Information and Telecommunications Network, Inc. 
FRN: 0006-6203-48 

C'ornments in Rulemakin~Proceedin~ 
WT Docket NOS. 03-66, 03-67. 02-68 & M M  Docket 97-21 7 

Dear Ms. Dortch: 

On hchalfof Hispanic Information and Telecommunications Network, Inc. there are 
enclosed hcrcwith an original and five copies, (as well as a copy on 3.5 inch diskette) of 
i t s  Coniinents regarding the Nolice of Proposed Rulemaking and Memorandum Opinion 
and Ordcr in the above referenccd proceeding, released April 2. 2003. These Comments 
are being tiled in accordance with Sections I ,415 and 1.41 9 o f  the Commissions rules. 

Please return a datc stamped copy to the courier delivering this filing. Please direct all 
questions rcgardiny (his matter to thc undersigned counsel. 

t'nclosures 



111 the Matter or  

Bcrore the 
RECEIVED 

SEP - 8 2003 
FEDERAL COMMUNICATIONS COMMISSION 

Washington, DC 20554 

Aincndnient or  Parts I ,  2 I ,  73, 74 and I O 1  ofthe 
Commission’s Rulcs to Facilitatc the Provision of Fixed 
and Mobile Broadband Access, Educalional and Other 
Advanced Services i n  the 21 50-2162 and 2500-2690 
MHz Bands 

Pad 1 of the Commission’s Rules - Further Competitive 
Bidding Procedurcs 

Amcndmenl of Parts 21 and 74 to Enable Multipoint 
Distribution Service and the liisttuctional Television 
Fixed Service Amendment of Parts 21 and 74 to Engage 
i i i  Fixed Two-way Transmissions 

Anicndrnenl ofparts 21 and 74 of the Commission’s Rules 
Wilh Resard to Licensing in thc Multipoint Distnbution 
Service and in  thc Instructional ‘1 elevision Fixed Service 
for the Gulf orMexico 

) WT Docket No 03-66 
) RM-10586 
1 
) 
) 
) 
) WT Docket No. 03-67 
) 
1 
) MM Docket No. 97-21 7 

) 
1 

1 
1 
1 

) WT Docket No. 02-68 
) RM-9718 

COMMENTS OF 
HISPANIC INFORMATION A N D  TE1,ECOMMUNICATIONS NETWORK INC. 

Hispanic Tiifonnation and .TeIecominunications Network, Inc (“HITN”), by its 

atlorneys, hereby submits its comments in responsc to the Cornmission’s Notice of 

Proposed Rulcmaking (“NPKM”) i n  the above captioned matter 

1. INTRODUCTION 

I I ITN I S  a non-profit privatc foundation whose mission i s  lo  promote educational 

opportunilics for Hispanic Anicricans through multiple medla outlets and 



telecoiiiiiiunications services HITN is one of the largest license holders o f  Instructional 

Television Fixcd Scrvicc (“ITFS”) spectrum and holds licenses in more than forty 

markets throughout thc Unitcd Statcs that are used to provide educational programming 

and adcmced broadband wirclcss scwices ’ HITN purchases channel capacity from 

EchoStar to broadcast its 24-hour public interest Spanish language channel, HITN-TV, 

ovcr tlic Dish Network, and its programming is carried on the Time Warner Cable 

Nctwork HITN also provides satellite based broadband Internet access to some o f  the 

poorcst schools and libraries throughout the most remote regions of Puerto Rico. 

By its NPRM, the Commission has solicited comment on a white paper proposal 

submitted on October 7, 2002, by the Wireless Communications Association 

International, Inc (“WCA”), Catholic Television Network (“CTN’)), and the National 

ITFS Associalion (“NIA”)’ (“Coalition Proposal”), as well as some alternative options 

raiscd by Commission Starr in  the NPRM Comnicnts expressing the general opinions of 

thc ITFS/MDS community are bcing filcd concurrently today by NIA i n  conjunction with 

the WCA and CTN, which jointly address a broad range of the issues raised in the NPRM 

(“Coalition Comments”).’ HITN is suhmilting these comments to generally support the 

conclusions advanced in Ihe Coalition Proposal and Coalitioii Comments and to address 

certain spccific issues for wliicli HITN possesses a unique point of view. 

’ Through d pArlnership wi th  (‘lcarwire Holdings, Inc , which IS leasing the excess capacity of our ITFS 
channels 111 lacksonvillc, Florida and qevcral orlicr markets, HTTN and Clearwlre launched next generatlon 
b~orldbdml uileless ccn ice in Jackboiivillr in January 2003 For more information see. 
I&) ‘ \ \ \ \ \ y i l c d l r t l  co!iiidefdiilt dW’!&e!: ~~dlx&Nodeld:6& 

WIA 15 II lion-prulil oigaiiizalioii Loinposed of educational and non-profit ITFS hcensees, perniitiees and 
dpplicaills NIA acts ds an iiidusmy asociat io i i  garlicring and dissemmatiilg information on issues related 
in I1 bS, diid rsprescnr\ the inlciehts ot its members 

’ Cimmcnis of  WCA. NIA and C I N .  WT-l)ockei No 03-66, filed Ssptcmber 8,  2003 
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11. EXIF,NSION/SUPSPENSION OF CONSTRUCTION 
REQUIREMENTS 

In  the NPRM, the Comniission requests coniment regarding applications for 

extension o f  construction permit filed by ITFS and MDS I icen~ees .~  HITN proffers this 

is onc of thc most impoitaiit issucs facing ITFS liccnsc holders in this proceeding as the 

Coinmission’s ultimate dccisioii rcgarding this issuc will have very serious consequences 

IO the educational spectrum and current ITFS licensees 

A Commission History of Condoning ITFS/Commercial Partnerships and the 
~- Effect on ITFS Station Construction 

111 1983, the Coniiiiission adopted a Report and Order in  General Docket No 80- 

I I 2  which condoned, and over time causcd the individual review and approval by the 

Commission of, contraclual excess capacity leasing arrangements between educational 

liccnsccs in the ITFS service a n d  conniicrcial wireless cable Operators ‘ The basic 

conccpt was to allow ITFS licensccs to develop an additional source of revenue for the 

construction and programining o f  their instructional facilities, while simultaneously 

allowins Operators to lcase excess airtime capacity on those facilities in order to create 

wirelcss cable sysleins with sufficient channel capacity to compete with incumbent 

wirelinc cable systems liiilortuiiately an unanticipated and perverse result of such 

agreements has  bccn thal some stations have remained unconstructed for many years. 

ITFS licensees havc in many cases found themselves bound by such contracts and at the 

nicrcy o f  the cver changins economic fortunes and business plans of their commercial 

’ scc NPRM ai  para 201-202 

“See In I C  Arnendmrilt ofparts 2, 2 4 ,  74 & 94 of the Colnmiwon’s Rules Kegarding Frequency Allocation 
IO 1’1 FS mid MIIS, 94 FCC2d 1203. I.(’(’ X3-243, releascd Ju ly  IS, 1983 
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partners, the processing backlog of the FCC, regulatory uncertainty, and the d~fficult~es 

and I i  milations crcated hy disparate FCC rules and policies under which their commercial 

partners have attempted to assemhle sysieins comprised of stalions in two different 

s e n  ices 

Ocer the past two decadcs, ITFS licensees havc had lo navigate constant changes 

i n  the imarketplacc and regulatory stnicture governing their stations that resulted from the 

Commission's decision to allow comniercial entities to leasc ITFS excess capacity 

Iniually, ITFS licensees dealt with Operators' requests that their facilities be relocated to 

collocate with other educational and commercial stations in their markets in order to 

create a system with a consistent coverage area and service quality. To accommodate 

this, ITFS licensees had to await the grant of multiple station applications, allowing for 

the simultaneous construction and launch of the Operator's entire system. Such 

relocations were often delayed by the need for numerous consent letters from potentially 

afrected neighboring licensees, limited filing windows (occumng only in 1995 and 

I996), and application processins backlogs The inability of Operators to quickly bnng 

thcir coinniercial services to market resulted iii the loss ofcapital investment and the 

iiltiniatc failure of inany of tlieiii Ultimately, many unconstructed systems, their 

coiiipoiient I'I'FS leases, and rclated construction obligations were assigned to successor 

conimercial opcrators who viewed the oiily potential for a competitive commercial 

service to rcqiiirc additional chaiincl capacity, which could only be achieved through 

digital compression Accordin~Jy, ITFS liccnsees with unconstructed facilities were 

lbrccd to await digital rules and aiiiendmcnts to their pending applications. Again, delays 

iii drafting rules, filing modifications, and processing such applications resulted in the 
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eventual failure of many Operators and the abandonment of their commercial service 

inodel ITFS licensees found themselves the victims of the economic misfortunes of their 

commercial partncrs, and ultiniatcly found their leases assigned to new successor 

Operators who piiined thcir coninicrcial hopes on new two-way operations ITFS 

licciisecs agriin found the constructioii oftheir facilities delayed by the need for new two- 

way rules, thc opcning o f a  filing window, as well as the preparation, filing and 

processin2 o f  such applications Wtth thc most recent downturn in the economy, the 

uncxpected failure of wcll-healed coniiiiercial partners like WorldCom, Inc., the need for 

thc developnient of more advanced two-way equipment, and the prospect of mobile 

applications i n  this band and more regulatory changes to come in this proceeding, ITFS 

licciisecs are once again being told that construction oftheir facilities will be delayed 

I t  has been extrenicly difficult Tor ITFS licensees whose stations have remained 

unconstructcd to terminate Ieasc agreements due to Operator defaults under those leases. 

In some cases whcre ITFS Iicetisccs have terminated leases, licensees have been 

confronted with breach o f  contract suits, Operators that refiise to permit collocation of 

facilities on their towers, oppositions to modifications filed independent of a 

IessoriOperator, as wcll as the prospect of sizeablc construction and operating costs. It 

would be unlottunate if I~I’FS licensees and these valuablc instructional facilities became 

the victims of regulatory tincertamty as well as the failed commerclal aspirations of thc 

Operators leasing their spectrum as condoncd by the Commisslon 

Bccausc the Comiiiission’s ITFS rules have histoncally encouraged leasing 

relationships bctween educators and Operators and have led to a policy in favor of giving 

Opcrators control over development oCwireless cable systems using ITFS frequencies, 
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HITN, like iniosl other ITFS licensees, has entered into airtime lease agreements under 

which lhe Operator assumed ftill responsibility for construction o f  the station and under 

the leases (which have been approved by the Commission), the licensee retained little 

conlrol over the construction of its facilities Because of a reliance on Operators, some of 

these stations remain unconstructed today. Operators have been faced with a “Hobson’s 

choice” eiher  construct stations at significant expense using obsolete legacy technology 

for iiicfticient uses in an unccrtain regulatory environment, or face defaulting on 

construction obligations undcr ITFS leases and force ITFS lessors into the perilous 

position of potcntially losing authorizations ’ 
B Blanket Construction Pemiit Request Grant 

Bccause or  the past dccade of regulatory uncertainty and problems between ITFS 

licensecs and legacy Operators, which for the reasons discussed herein have been unable 

to construct certain ITFS stalions over the past scveral years as required by the leases, as 

part of the current regulatory overhaul to facilitate fiill flexible usage of the ITFS 

spcctriim, H ITN believes the public interest requires that the Commission provide ITFS 

licensees a fresh opportunity lo develop thcir fxililies that have remained unconstructed. 

HITN requcsts the Coinmission provide a blanket grant of all timely filed 

construction pcmiil requcsts made for unconstrucled stations that have been filed since 

the release of the Commission’s Notice of Proposed Rulemaking in the Matter of 

Aincndineiit of Parts I ,  21 and 74 to Enable Multipoint Distribution Service and 

Instructional Tclevision Fixcd Service Liccnsees to Engage ~n Fixed Two-way 

Transniissions, 12 FCC Rcd 22174 (1 997), released October 10, 1997 (“NPRM Release 

’ It could he argued lhdt  whichcbcr route an Opcraror chosc to follow would constitute a default under an 
aiit i ine lease (‘onstructing a iion-\iahle wireless cable sysicni  using legacy technology could potentially 
he rl dcfault undci ai l  airtime l rdse  lust as the I“diluic to co~~s i rucr  
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Date”) (“NPRM”), and that rennin pcnding today Al l  such construction pennit 

exlension requcsts made since tlie NPRM Releasc Date should be granted because this 

datc substantially marked the beginning point of the trying regulatory and marketplace 

uncertainty that lbas plagiied ITFS licensees over the past several years, which has been 

the causc of the  construction lailures for niost. HlTN submits that the Commission 

should Curther includc a blanket grant of all such timely tiled construction pennit 

cxtensioii requests inadc sincc thc NPKM Release Date that were denied by staff for any 

rcasoiis and that are the subject of timely filed petitions for reconsideration and 

applications for review that rciiiaiii pcnding today The Commission should include these 

actions iii the blanket grant because of the uncertainty faced by Commission staff who 

wcrc making decisions oil applications over this time period regarding what constituted 

activity beyond a licensee’s control that inadc i t  impossible for a licensee to construct. In 

grantiiiy this blankct grant of constniction permit extension requests, the Cornmission 

should apply a presumption i n  lavor ollTFS licensees whose stations remained 

tincoiistructcd sincc the NPRM Release Date that they have been unable to construct due 

to reasons beyond their control 

would be erasing an era o f  uncertainty and providing educational licensees an opportunity 

to develop their ITFS authorimtions for educational usage and advanced new broadband 

wireless applications under clear new rules the Commission envisions. 

In authorizing such a blanket grant, the Commission 

To cnsurc licensees receive a reasonable time to migrate to a new era ofrules, the 

Commissio~i should also provide JTFS licensees a blanket waiver regarding further 

construction obligatioiis until such time that new rules become effective, including new 

construction obligations and obligations to construct stations that haveiw~ll be 
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decoiislructcd by operators during this transition.x This will save the Commission 

valuablc time and resources that othenvisc would be spent processing extension requests 

and assure licensees their stations will not risk being forfeited dunng this transitional 

period 

I l l .  THE COMMISSION SHOULD ADDOPT THE BANDPLAN 
CONTAINED IN THE COALITION PROPOSAL 

HITN supports adoption of thc Coalition Proposal because i t  will maintain essential 

~ratlitioiial hish power high site ITFS operations, while providing an efficient spectrum 

tisagc plan that will min imix  the nutnber of gardbands needed and allow for the largest 

number oTpossiblc network designs." The physical separation of high power 

do\riis~reani operations from new low power cellularized operations as well as the de- 

interlea\.ing of frequency assignnicnts, will lcavc lTFS licensees with 6MHz in the MBS 

for continued high power usc while providing them with 16 5 MHz ofcontiguous 

speclrtiiii suitable Tor the devclopnienl of innovative cellularized low power educational 

and commercial services ' "  Thc needs of individual licensees for dirferent 

configurations of spectrum i t1 the LBS, MBS or UBS have been accommodated through 

placiiig thc burden on the proponcnt to maintain existing ITFS operations in achieving 

' HITN \upports adoptlon of  3 wh\tmllal s e r w e  construction requirement upon renewal, as IS being 
requested 111 thc Codlltlon Proposal 

') I hc C:oalitlon Proposal cfticlcnily allows for the h c l o p n i e n t  ofinulttple networks using either T ime 
DI\w\ion Uuplexilig ("TDD") or Frequency Diwsioii Duplcxing ("FDD") ulth the leastposslble waste o f  
\p r i l run i  rot p a i d b a n d  proiecrion by allowing the essential high power high site operations of the MBS to 
ripctate as the iieeded 5cpaiat io l i  for I'UD sysreni? Other bandplans proposed in  the NPRM, such as the 
dlternatiiig plm tor l o w  and hish power segments would requlre addltlonal guardband segments whtle 
~ d d i n g  l i t l lc incrcared i it i l tty u t  the ?pecirum 

, o  L h n l e i  Icdviiis o f  the spectrum wil l  iiicrcase llie usefulness of an ~ndlvldual licensees capactiy and will 
d m n i s l i  the cvmplcxity of ~ n i ~ o d u c ~ n g  l iew m v I c e ?  by lessening the need for consent leners from co- 
channel a id  3djaceiit-cliannel I~censces 
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the bandplan transition through digital compression and by allowing for channel swaps 

and purchases. I I  

With the Hispanic community now constituting 14% of the overall population i t  has 

hccomc the largcst ethnic and minority language population in the United States. 

Accordingly. HITN foresees an ongoing nccd for its traditional high power video 

operations for the disscinination of Hispanic educational and cultural programming to its 

receiving institutions and believes that the coalition has struck a fair balance to 

accommodate such services I’ Where thc nced for such services change with time, the 

Coalition Proposal is flexible enough to allow for high power data operations, or even 

low powcr operations on such channels in somc cases Thts high power high site video 

solutioii remains the most cost effectivc incans for HITN to reach its receiving 

institutions and Hispanic population centers. Replacement of such high site, high power 

operations with low power, low site downstreain facilities as is suggested in the NPRM, 

would he cost prohibitive as i t  would entail the building of a host of new transmit sites 

along with all related towcr Icase, constt-tiction, back-haul interconnection and operating 

costs 

IV. OTHER ISSUES 

HITN supports the Coalition Proposal that the Commission award each ITFS 

Hl’rN belie\cs that  the Coalition Proposal to allow the pioponent and  market forces to deterrmne the 
timtng and order of market conversions to the iiew bandplan, while rcqumng such proponent to assume the 
cocts foi the transition of I TFS Liccnsees, stiikcs a fan balaiice between financial realitles, business 
platinlllg, and consumer needs while ensuring that ITFS licensees; those least equipped IO assume the COS1 
of tlic trnttsition are acsnted by the proponent 111 thi\ regard 

I ’  HITN believes, y v e n  curici i t  compression reclinology, as well as ~ c c o ~ ~ d a r y  market options that would 
.111om ITFS entities with g1eatt.r demand for MRS spectrum to swap or exchange wlth other ITFS entltier ~n 
t l r  iniarket aitli lesser needs, the bizc of the MHS sct forth 111 thr Coalition I’roposal should be sufficlent to 
Iptovide lor tlie contiiiuation of-essential high power l - lFS operations, wh~ le  freeing up  substantial specrrum 
10 a11ov. ~IJ I  i i cw IOU. powcr inctriiciwiiil l and cmimcrc ia l  sew~ccs  

1 1  
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licenscc with a discrete Geographic Service Area based on its current 35 mile protected 

service area, splittins any PSA ovcrlaps that exist with adjacent-market co-channel 

Iicciisecs tI ITN also s~ipports Ihc continuation o f  site-by site licensing o f  high power 

operdtiOilS in  thc MBS band segment 

HITN further supports the Coalition Proposal regarding auctioning of ITFS white 

spacc aiid ITFS channels Subject to currently mutually exclusive applications Any 

availablc ITFS white space in m y  market should be auctioned only to eligible ITFS 

eiilities However, only entities whose applications are currently mutually exclusive and 

that have been accepted for filing by the Commission should be permitted to participate 

in ail auction against each othcr for the channels that are subject to those applications. 

The Coinmission should nol require any minimum bid in any of these auctions and 

should not allow any third party coniinercial entities to directly fund the bids ofany 

participant 

Last. HlTN strongly supports thc Joint Comments ofNIA and CTN, being tiled 

concurrciitly with the Coalition Commcnts in this proceeding, which request that the 

Coinmission no1 permit any ITFS licensee to sell its ITFS authorization to a commercial 

entity. As the Joint Commcnts properly suggest, permitting the sale of ITFS spectrum 

to non-eligible ITFS entities would undcrmine this valuable educational spectrum and its 

importance to the educational community i n  the United States. Only eligiblc ITFS 

entitics should be able to hold authorizations to this spectrum to ensure i t  will continue to 

be used for the purposes for which i I  \vas originally licensed. 

I ;  

loini Comments ol’ihc Cathollc T c l e v i ~ i o ~ i  Network and i h r  National ITFS A~sociation, W T  Docket No , i 
03-66, f i led Scpreinber 8, 200: (“Jomi Co~nmeni~”) 
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VI I .  CONCLUSION 

I;or the forgoing reasons, thc Commission should adopt the Coalitron Proposal 

and tlie proposals made by HlTN iercin 

HISPANIC INFORMATION AND 
TELECOMMUNICATIONS NETWORK, INC 

BY 

Rudolph/ J Geist 
Evan D. Carb 
RJGLaw, LLC 
8401 Ramsey Avenue 
Silver Spring, MD 20910 
(301) 589-2999 

Attorneys for HlTN 

September 8, 2003 


